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llmtrfc States (£mtrt a! Appeal.* 

For the Second Circuit 


Niagara Mohawk Power Corporation, 

Petitioner, 

—v.— 

Federal Power Commission, 

Respondent, 

Town of Massena, New 'l ork. 

Intervener. 


REPLY BRIEF OF PETITIONER 
NIAGARA MOHAWK POWER CORPORATION 

1 . Judicial Review of This ('.use 
Should IS >1 He Postponed 

The FPC asserts that review at this time by this Court 
is “premature" because the subject orders are interlocu¬ 
tory" and not “suilioiently definitive’ to be reviewable 
(FPC brief, ]>. 11). In this contention, the FPC ignores 
the fact that Niagara Mohawk raises a fundamental juris¬ 
dictional issue here. 

Accordingly, Niagara Mohawk and Massena (Massena 
brief, Point III) both contend that review by this Court at 
the present time is proper. As Massena states at page 23 
of its brief, “A hearing to determine the substantiability of 
the allegations [by Massena] ol anti-compctiti\e conduct 


R 
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will not supply additional bases for jurisdiction and is not 
needed. The jurisdiction of the Commission must be pres¬ 
ent prior to any hearing on the merits of the allegations.” 
Thus, I'VC v. Metropolilan Edison Co., 1104 U.K. 375 (1038), 
cited by the FPC at pages 12-13 of its brief for the proposi¬ 
tion that a full administrative hearing record is a necessary 
predicate for judicial review, is inapposite here. 

Further, as the FI’C concedes at page 14 of its brief, 
Section 313(b) of the Federal I’ower Act (the “Act”), 1G 
U.S.C. i 82.')/, does not limit review to ’Tumi orders” of 
the FPC. It provides, in relevant part: 

“Any party to a proceeding under this chapter ag¬ 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
United States Court of Appeals ..." (Emphasis 
added.) 

In Greene Comity Clanniny Hoard v. VVC, 435 F.2d 412 
(2d Cir. 1!>72), cert. den. 40!> U.S. 84!l (l!>72), relied on by 
counsel for the FPC here (FPC brief, pp. 11, 14), this 
Court commented on Section 313(b) of the Act (455 F.2(l 
at 425-2G): 

“This language, unlike those provisions limiting re¬ 
view to ‘filial orders,’ . . . seemingly would allow rev iew 
of all Commission orders. But the courts, sensitive to 
the policies underlying the requirement of exhaustion 
of administrative remedies, have declined jurisdiction 
where the issues raised could be disposed of in review 
of a final Commission order u ithout serious detriment 
to the riylits of the parties. ... In Km ironmental De¬ 
fense /■'and, Ine. v. Ilnckelshaiis, 43b F.2d 584 (l).C. 
Cir. 1G71), the District of Columbia Circuit, consider¬ 
ing the Federal Insecticide, Fungicide, and Rodenti- 
cide Act, which provides for judicial review *| iJn a 
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case of actual controversy as to the validity of any 
order' of the Secretary of Agriculture, stated that the 
applicable test is no; vhether there are further admin¬ 
istrative procedeings available, but ‘whether the im¬ 
pact of the order is sufficiently "final” to warrant re¬ 
view in the context of the particular case.' ’ (Citations 
omitted; emphasis added.) 

The question before this Court, then, is to decide whether, 
in the context of this case, the Court should exercise its 
jurisdiction to review the subject orders now or should 
wait until later for review. Upon this question, we urge 
that review now is both appropriate and necessary. 

It has been recognized by this Court that final agency 
action warranting review can be found where "an agency 
refuses to dismiss a proceeding that is plainly beyond its 
jurisdiction as a matter of law or is being conducted in a 
manner that cannot result in a valid order.” Pepsico, Inc. 
v. Federal Trade Commission, 472 F.2d 17!), 187 (2d Cir. 
11)712), cert. den. 414 U.S. 87b (11)73). See, also, Leedom v. 
Kyne, 358 U.S. 184 (1958); McCulloch v. Sociedad National 
de Marineros, 372 U.S. 10 (1963). We submit that the pres¬ 
ent case precisely fulfills the conditions established in 
Pepsico. 

As we have demonstrated in 1’oint 1(11) of our main 
brief, the FTC has no jurisdiction over utilities’ decisions 
to make or not make agreements to wheel power. Accord¬ 
ingly, since Niagara Mohawk’s alleged "refusal” to agree 
in principle to wheel power for Massena’s proposed util¬ 
ity is the matter in issue here,* it is clear that the present 

• Jn its order issued June 2, l!l7f), the FPC staled (at 56a): 

“llassena's argument is basically that Niagara is acting in 
an anti-competitive manner because it refuses to agree to 


matter “is plainly beyond [tin- FIT's] jurisdiction as a 
matter of law.” 

Further, it is clear that the investigation here can result 
in no “valid order” of the FIT other than a dismissal on 
the merits or for lack of FIT jurisdiction. The FIT can¬ 
not compel wheeling (see our main brief, l’oint I (B)). 
Thus, the FPC must ultimately either dismiss Massena’s 
allegations as unfounded or, perhaps, as discussed infra, 
having improperly prejudiced the antitrust action which 
Massena has threatened against Niagara, confess that Mas- 
sena's allegations fall beyond the FIT's authority. Thus, 
there can and will be no “definitive” action by the FPC at 
the close of the investigation hero. In every real and prac¬ 
tical sense, then, the order ins(ihtfinf) the investigation is 
the “final” order here. 

wheel I'AtSNY power to Massena in tlie event that Mas¬ 
sena establishes a municipal electric distribution system.’ 

Again, in its order issued Juiy 2d, IT.") instituting the Investiga¬ 
tion, the FIT stated (at (>7u) : 

“Massena’s May 5, protest, petition, and motion, incor¬ 

porated by reference in their application, contended that 
Niagara's rate tiling was part of an interstate program and 
combination to unlawfully monopolize the electric utility 
industry. That contention is premised on Niagara’s alleged 
refusal to enter into negotiations leading to a contract by 
which Niagara would wheel energy to Massena, thereby 
enabling Massena to establish a municipally owned and 
operated electric system.” (Ktnphasis added.) 

Thus, while Massena asserts in general terms that Niagara Mo¬ 
hawk is engaged in anti-competitive practices and a “combination 
to unlawfully monopolize the electric utility industry" (14a), the 
otdy specific fact alleged in support of such charges is Niagara 
Mohawk's alleged “refusal” to agree to wheel (see our mail' orief, 
at p. •”»). The suggestion by the FIT's counsel to this Court (FIT 
brief, p. 2d, fn. lM) that there may be something more behind 
Massena’s charges than the alleged "refusal" to wheel is not sup¬ 
ported by the record or by the FI’C's prior statements herein. 
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Finally, we repeat, as stated in our main brief (p. 34), 
that the investigation here is a sham. Massena, on April 
4, 11)75, advised that it would seek redress of Niagara 
Mohawk’s alleged refusal to wheel power tor Massena in 
an antitrust lawsuit on the Otter Tail model against 
Niagara Mohawk “in an appropriate federal District 
Court.” (36a- see also FPC brief, p. 17, fn. 10). One full 
year later no such lawsuit has been commenced. 

Meanwhile, as Massena admits (Massena brief, p. 8), the 
only Step actually taken in the investigation here has been 
Massena's overbroad request for depositions and subpoenas 
(discussed at pages 13-16 of our main brief). Thus, the 
character of this investigation as the classic type of the 
lishing expedition against which Mr. Justice Holmes in¬ 
veighed in the American Tobacco case (see our main brief, 
at page 33), has been snown. 

Counsel for the Fl’C in this Court suggests (FPC brief, 
p. 1!), fn. 14) that the investigation is not a sham and that 
the FPC has not merely yielded its authority to Massena’s 
private use because, 

“While Massena’s petition to intervene may have 
brought these alleged practices to the attention of the 
Commission, the Commission made the decision to in¬ 
vestigate based on tin- evidence a'udable, including 
Niagara’s failure to deny Massena’s allegation that it 
had refused to negotiate wheeling and the undisputed 
fact that Niagara did wheel for other customer owned 
utilities (73a).” 

Counsel’s suggestion cannot stand, however, in light of the 
motion to the Fl’C by FPC Staff Counsel to dismiss the in¬ 
vestigation “without prejudice to Massena’s right to renew 
its complaint to the extent that the outcome of Docket No. 


E-9550 dictates.” Said motion, a copy of which is annexed 
hereto as Appendix A, is sub jutlicr hetore the !• i’t .* 

Said motion states, in part: 

"4. In its February —7 motion lto defer the investiga¬ 
tion in Docket K-937!) pending the outcome of Massena’s 
application in Docket lv9.V>0 for mandatory interrcon- 
nection of facilities pursuant to Section 2P2 of the Act 
(see 144a -latiu; also Niagara .Mohawk’s main brief at 
pp. 12-1111, Massena states that if it prevails in Docket 
\o. F-!•.").')(I, it would then move to dismiss the investi¬ 
gation in Docket No. Accordingly, Massena has 

requested to defer proceedings in Docket No. F-fMib 
pending resolution of * Section 21*2 proceeding in 
Docket No. K-i'.Vilt so as o avoid what may prove to 
he an unnecessary expenditure of efforts. 

"."j. Recognizing the tactical advantage of .Massena’s 
proceeding initially under Section 202, Staff agrees 
that to concurrently pursue the investigation in Docket 
No. E-IW79 would be an inefficient use of administrative 
process. Massena should bo permitted to pursue what 
it believes to be the more efficacious alternative, especi¬ 
ally as here where it has the burden of going forward 
with the evidence in u proceeding which may become 
moot_”•* 

•Subsequent t < the preparation of tins reply brief, Niagara 
Mohawk lias been served with a copy of an I' I’t' order issued April 
S, l!l7ti granting said motion, together with a motion dated April 
8, PtTli by the FPC to dismiss the Petition for Review in this 
Court. Niagara Mohawk will file a separate response to said mo¬ 
tion and comment upon said order. 

•* The FPC Imre eontends that if said motion is granted by the 
FI’C', the matter before this Court will he mooted (Fl'C brief, 
p. 1 ti, fn. !f). A dismissal of the investigation “without prejudiee,” 
as requested by Staff Counsel, will neither resolve nor eliminate the 
question of FPC jurisdietion which is before this Court, however. 
If the investigation is dismissed without p e.judiec to renewal at 
Massena’s request, the jurisdictional issue presented here will 
merely he postponed lor a period to serve .Massena s eon veil ienee. 
Accordingly, Niagara .Mohawk has requested in answer to Staff 
Counsel's motion that the I’l’C defer decision id' said motion pend¬ 
ing Ibis Court's determination of the present matter. 


2. The Investigation Here Is Mot Independent 

of the Con Ed-Miagura Transmission Agreement 

Massena, at page 10 of its brief, erroneously asserts: 

“[T]he 1 'ominission did not institute an investiga¬ 
tion of the justness and reasonableness of the Con Ed- 
Niagara Mohawk contract, which investigation would 
have been conducted pursuant to Section 205 of the 
Federal Power Act. Rather, this general investigation 
was ordered pursuant to Section 200 of the Federal 
Power Act at Massena’s request on rehearing (59a-65a) 
and the investigation is not tied to nor dependent upon 
the Con Ed-Niagara Mohawk agreement.” 

FPL’ counsel herein joins in this error, stating at pages 
20-21 of the FPC brief: 

“Niagara mistakenly relies on the Commission's 
acceptance of the subject rate filing to support its con¬ 
tention that the Commission's investigation is a sham 
(Pet. Br. 16-19, 34-35). The Commission, however, is 
investigating alleged anti-competitive practices that 
afftct rates and not this particular rate. If Massena’s 
petitions a. - e correct, these practices, by barring com¬ 
petition may rend' Niagara’s rates unreasonably 
high.” * 

• Counsel for the FPC illogioally eontends liiat a failure “to 
demonstrate anv reasonable nexus between the aetivities challenged 
and the activities furthered” (FPC brief, pp. 22-23) is required 
to support a di null of a hearing hv the FPC, but there is no 
requirement that a "reasonable nexus he shown tor a ijrant of a 
hearing. This "position” which counsel relit, on as an attempt tc 
distinguish Sorthirn California I’ou'ir Ayiruy v. 11 C, •> 14 h 2d 

lh4 (D.C. Cir. 1!>75 , Ctrl. din., - I .S.-(197;>) and City 

of l.afnyi ttr, La. v. SEC, 454 F.2d 11 ( D.C. Cir. 1971), af’d, 411 
F.X. 747 (1973), nh. dm., 412 F.S. !I44 t 1973) is eontr y o ‘1 • 
plain meaning of the Courts statement in f ity of Eafay He, 4.74 
F.2d at 953: 

“. . . we see no objection in law to a disposition without 
hearing that is accompanied by an explanation, supported in 
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Mas.-cmi ami Fl’C counsel herein thus ignore the fact 
that the investigation was ordered in Docket b. '?'■>, which 
concerned only tile tiling of the Con Ed-Xiagara transmis¬ 
sion agreement. 

Massena and Fl’C counsel herein also ignore the fact 
that the Fl’C plainly stated in its order issued July 23, 
instituting the investigation (at 67a-G8a): 

"Massena's May 7), l!»7o. protest, petition and motion 
incorporated by reference in their application, contended 
Ihiit A’ im/nru’s rule filmy 1 of the t on Ed-Niagara trans¬ 
mission agreementj was part ot an interstate program 
and combination to unlawfully monopolize the electric 
utility industry. That contention is premised on Ni¬ 
agara’s alleged refusal to enter into negotiations lead¬ 
ing to a contract hy which Niagara would wheel energy 
to Massena, thereby enabling Massena to establish a 
municipally owned and operated electric system. Mas¬ 
sena concludes that the revenues Niagara would rc- 
eeivi from the filmy in thr above-rcfcrencc<1 dockrt 
would be unlawfully used by the Company to strengthen 
its alleged monopolistic position over transmission in 
the Massena servici area to the detriment of Massena. 
# * * • * 


tin- record, that the intervener's contentions an* too insub¬ 
stantial or barren ... to meet tin* requirement of a reason- 
aide nexus. . . . 

Tlie requirement as referred to by the t ourt is. we submit, obvi¬ 
ously a requirement that must be positively met tor the trrant of a 
hearing. 

Further, contrary to Fl’C counsel's contention that the f I’t 
reversed its finding that no ' reasonable nexus was shown here 
i at ITC brief, p. •_!.'!), the Kl’C’s July "JJ. l'da order Cilia > does 
not expressly reverse tin* finding in the M’t s June lliTn order 
if)4ai that “a reasonable and sullieient nexus has not been estab¬ 
lished by Massena . . " Tlnis. if said finding was reversed by 

implication, it c.iuhl have been reversed only it a "reasonable 
nexus' is a necessary predicate to tin* grant ot investigation in the 
July order and may be presumed therefrom. 
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“In view of the allegation raised by the Intervenor 
Massena herein, that Niagara's rate filing is part of an 
interstate program to unlawfully monopolize the elec¬ 
tric utility industry and discriminate against the estab¬ 
lishment by Massena of a municipal energy system, we 
lind it is proper and appropriate in the public interest 
that the Application for Rehearing should be granted 
and an investigation pursuant to Section 20(5 of the 
Federal Power Act be instituted." (Emphasis added.) 

Accordingly, it is clear that the investigation here was 
instituted by the FPC with specific reference to and depen¬ 
dent on the Con Ed-Xiagara transmission agreement and 
Massena's claim relating thereto, not as any general or 
independent matter. Further, as is stated in our main brief 
at page 19, and uncontradicted by either Massena or the 
FPC, the Con Ed-Xiagara transmission agreement could 
not have been “.just and reasonable" and “free of undue 
preference and discrimination." as the FPC affirmatively 
found, if at the same time Xiagara Mohawk was engaged 
(/( neral!g in discriminating practices affecting and inflating 
the rates as to all of its transmission agreements. 

Further, if the FPC had been given any reasonable basis 
bv Massena’s allegations to believe that all of Xiagara 
Mohawk’s transmission rates, and accordingly tin* Con Ed- 
Xiagara transmission agreement rate, might have been in¬ 
flated as alleged, the FPC, as Massena requested in its 
Protest and Petition (at l(ia), could have chosen to reject 
the Con Ed Niagara transmission agreement or postpone 
or condition acceptance thereof pending investigation of 
Massena's charges. Such a procedure is specifically pro¬ 
vided for in Section !!(••")(o) of the Act, Hi F.S.C. $ 824d(e), 
which states: 
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“Whenever any such new schedule is filed the Com¬ 
mission shall have authority, either upon complaint or 
upon its own initiative without complaint, at once, and, 
if it so orders, without answer or formal pleading by 
the public utility, but upon reasonable notice, to enter 
upon a hearing concerning the lawfulness of such rate, 
charge, classification, or service; and, pending such 
hearing and the decision thereon, the Commission, upon 
filing with such schedules and delivering to the public 
utility affected thereby a statement in writing of its 
reasons for such suspension, may suspend the opera¬ 
tion of such schedule and defer the use of such rate, 
charge, classification, or service, but not for a longer 
period than five months beyond the time when it would 
otherwise go into effect; and after full hearings, either 
completed before or after the rate, charge, classifica¬ 
tion, or service goes into effect, the Commission may 
make such orders with reference thereto as would lie 
proper in a proceeding initiated after it had become' 
effective. If the proceeding has not been concluded and 
an order made at the expiration of such five months, the 
proposed change of rate, charge, classification, or ser¬ 
vice shall go into effect at the end of such period, but 
in case of a proposed increased rate or charge, the ('mn- 
mission may by order require the interested public 
utility or public utilities to keep accurate account in 
detail of all amounts received by reason of such in¬ 
crease, specifying by whom and in whose behalf such 
amounts are paid, and up< n completion of the hearing 
and decision may by further order require such public 
utility or public utilities to refund, with interest, to Un¬ 
persons in whose behalf such amounts were paid, such 
portion of such increased rates or charges as by its 
decision shall be found not justified. At any hearing 
involving a rate or charge sought to be increased, the 
burden of proof to show that the increased rate or 
charge is just and reasonable shall be upon the public 
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utility, and tin* Commission shall give to the hearing 
and decision of such questions preference over other 
questions pending before it and decide the same as 
speedily as possible.” 

Thus, had there been cause to do so, the FPC could have 
effectively preserved Masscna’s allegations with specific 
reference to the C< .1 Kd-Niagara transmission agreement 
and could have shifted to Niagara Mohawk the burden of 
showing that it.' transmission rate therein was ".just and 
reasonable." -llecause of the existence ot this option, tin* 
Commission's actions are especially significant in alii’ 1 a- 
tively finding the Con Kd-Niagara transmission agreement 
".just and reasonable" ami “indeed free of undue preference 
and discrimination." (.Ida) and in accepting and approving 
without qualification the filing of said rate (aba). 

Further, the Fl’C's option under Section 2()r>(e) of the 
Act totally distinguishes this case from Rot v. 1 Vtide, 410 
C.S. 113 (1973), n h. (leu., 410 U.S. 939 (1973), which the 
FPC incorrectly cites in its brief (p. 21, fn. la) tor the 
proposition that, "the recurring nature of these short term 
rate agreements prevents this | investigation | proceeding 
from becoming moot [upon the termination of the Con Kd- 
Niagara transmission agreement]." Roe concerned the con¬ 
stitutionality of the Texas criminal abortion laws. Thus, the 
Court (per lllaekmun, ,|.) found that Roe presented an ex¬ 
ceptional case and the Court stated, at 419 l .S. 12a: 

“ . . . when, as here, pregnancy is a significant fact 
in the litigation, the normal 2<ib-day human gestation 
period is so short that the pregnancy will come to term 
before the usual appellate process is complete. If that 
termination makes a case moot, pregnanev litigation 
seldom will survive much beyond the trial stage, and 
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appellate review will be effectively denied. Our law 
should not be that rigid. Pregnancy often comes more 
than once to the same woman, and in the general popu¬ 
lation, if man is to survive, it will always be with us. 
Pregnancy provides a classic .justification for a con¬ 
clusion of nonmootness. Ft truly could be “capable ot 
repetition, yet evading review.’ ” 

Here, unlike Roe, Section 20o(e) provides a specific mech¬ 
anism which could have been used to keep the Con Ld- 
Niagara transmission agreement rate from “evading re¬ 
view,” lmd llw FPC been yiren const by Massena s vim ryes 

* 

to question sui t rate. 

3. The EP(. Has Mo Jurisdiction to Consider 
the Antitrust Effects of Utilities * Derisions 
to Make or Sot Make Agreements to Wheel 
Power 

The FPC, relying principally on a misreading of (lulf 
States Utilities Co. v. FPC, 411 U.S. 747 (1!>73), reh. den., 
412 U.S. !»44 (li)7”), states in its brief (pages 17-1S) that an 
investigation by tin 1 FPC of the antitrust effects ot Niagara 
Mohawk’s alleged “refusal” to wheel for Massena will serve 
as a first line of defense against the anticompetitive activi¬ 
ties of Niagara—if any are shown—by aborting those prac¬ 
tices in their inception and obviating the necessity for a 

* In this regard, it must lie noted that FI’*' counsel, at page 20 
of the FPC brief, speaks of Massena's charges against Niagara 
Mohawk as if they were established fact. Counsel gives no reason 
for this treatment, which is unsupported by the record herein and 
contrary to the finding of the FPC in its order issued June 2. 107ti 
(ntia) . 

“Moreover, without <l< monstratintj substantial anti-compiti- 
lin prucliei s, Massena has failed to indicate what possible 
harm it will experience as the result of the instant rate 
schedule filing." (Emphasis added.) 
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prolonged antitrust trial in district court.” Tn so stating, 
the FIT ignores the conditions specifically stated in Gulf 
Stairs (and discussed at pages 2K-31 of our main brief) that 
the FIT has the responsibility to consider anti-competitive 
effects only as to "regulated aspects of interstate utility 
operations 411 I'.S. at Ta^-Tal), and only "in appro¬ 

priate circumstances,” /</. at 7f>S. As stated in our main 
brief, neither of said conditions is fulfilled by the present 
case. 

In California v. I'PC, 3(i!) I’.S. 4^2 (11H>2), relied on by 
the FIT at page 17 of its brief, the Court considered the 
adverse effects when the FIT oversteps the bounds of its 
antitrust responsibility. There, the FIT approved an acqui¬ 
sition of assets, holding that "[A)ny lessening of competi¬ 
tion is not substantial,” despite the pendency in the courts 
of an antitrust action b> tin* Federal Government challeng¬ 
ing the stock acquisition which preceded the acquisition of 
assets. The Court stated, at 4di, 4!)<>: 

“Section 7 of the Clayton Act—which prohibits stock 
acquisitions ‘where in any line of commerce in any sec¬ 
tion of the country, the effect of such acquisition may 
be substantially to lessen competition, or to tend to 
create a monopoly'—contains a proviso that 'Nothing 
contained in this section shall apply to transactions 
duly consummated pursuant to authority given by the 
. . . Federal Power Commission . . . under any statu¬ 
tory provision vesting such power in such Commission. 
. . . ’ The words “transactions duly consummated pur¬ 
suant to authority’ given the Commission ‘under any 
statutory provision vesting such power’ in it are plainly 
not a grant of power to adjudicate antitrust issues. 
Congress made clear that by this proviso in 7 ol the 
Clayton Act ‘ ... it is not intended that . . . any . . . 
agency' mentioned ‘shall be granted any authority or 
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powers which it does not already possess.’ 8. Rep. No. 
177;'), 81st Cong., 2d Sess., p. 7. 

• • • * • 

“ . . . Other administrative agencies are authorized 
to enforce $ 7 of the Clayton Act when it comes to 
certain classes of companies or persons; but the fed¬ 
eral Power Commission is not included in the list. 

*#,#•* 

“Our function is to see that the policy entrusted to 
the courts is not frustrated by an administrative 
agency. Where the primary jurisdiction is in the 
agency, courts withhold action until the agency has 
acted. [Citation omitted.] The converse should also 
he true, lest the antitrust policy whose enforcement 
Congress in this situation has entrusted to the courts 
is in practical effect taken over by the Federal Power 
Commission. Moreover, as noted, the Commission in 
holding that ‘any lessening of competition is not sub¬ 
stantial’ was in the domain of the Clayton Act, a do¬ 
main which is entrusted to the court in which the anti¬ 
trust suit was pending.” (Footnote omitted.) 

Here, an antitrust action in the District Court has been 
expressly threatened by Massena (3(>a). The proposed sub¬ 
ject of said action is Niagara Mohawk’s alleged refusal to 
agree to wheel power for Massena (.i(ia). As demonstrated 
in our main brief (Point 1(B)), the FPC has no responsi¬ 
bility for or authority as to wheeling. 

Further, it must be noted that in the landmark case con 
cerning wheeling agreements and the antitrust laws, Otter 
Tail Power Co. v. U.S., 410 U.S. 3bf> (1!>73), n il. den., 411 
U.S. DIO (1!»73), the find ngs as to antitrust effect were 
made by tin District (Hurt, without reference to the FPC. 
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i. There Is Mo \eeil for the EP(. to Investigate 
to Determine the Extent of Its Jurisdiction Here 

The FPC erroneously contends (FPC.' brief, Point III) 
that it should be allowed to investigate so that it can deter¬ 
mine whether it has jurisdiction here. 

As Massena has stated (Massena brief, p. 2d): 

-/ 

“A hearing to determine the substantiality of the al¬ 
legations of anti-competitive conduct will not supply 
additional bases for jurisdiction and is not needed. 
The jurisdiction of the Commission must be present 
prior to any hearing on the merits of the allegations.” 

Thus, we submit that Massena’s allegations upon which the 
investigation here is based, assuming arguendo the truth 
of .v.'ch allegations, show at most only a refusal by Niagara 
to enter into a transmission agreement and the effects 
thereof. Thus, since regulation of such a decision has been 
specifically withheld by Congress from the FPC (see our 
main brief. Point 1(B)), Mass*tuts alienation* themselves 
aflirmativ* 1/ demonstrate that the FPC has no jurisdiction 
with respect thereto. 

Further, the FPC, by its July 23, 1975 order instituting 
the investigation and by the subject orders denying Niagara 
Mohawk's motion to dismiss the investigation, has made an 
“initial” determination that it has jurisdiction herein. That 
determination is, we . ubmit, clearly erroneous, and it is 
that determination which is the subject of the present 


review. 
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5. The IMagora Project Contract Is 
Irrelevant to the Present (.use 

In its brief, Massena argues at length in Points I and II 
that the contract (the “Niagara Project contract”) filed as 
FPC Electric Hate Schedule No. 19 between Niagara Mo¬ 
hawk and the Power Authority of the State of New York 
(“PASNY”) should be interpreted or amended by the FPC 
to provide for the transmission of PASNY power by- 
Niagara Mohawk to the proposed Massena municipal 
utility. 

The Niagara Project contract is not at issue in or relevant 
to the present case, however. The issue here is whether the 
FPC has jurisdiction for the investigation which it has 
instituted in its Docket E-9379, which concerned only the 
Con Ed-Niagara transmission agreement. Accordingly, 
Niagara Mohawk, without admitting or accepting any part 
of said arguments, does not at this time answer Massena’s 
arguments as to the Niagara Project contract. 

It should, however, be noted generally that Massena errs 
when, in connection with its Niagara Project contract argu¬ 
ment, Massena, at pp. 15-17 of its brief, discusses railroad 
and telegraph company cases on the duties of a common 
carrier. Such cases have no relevance here be -ause, as 
stated by the Supreme Court in Oiler Toil Pouer Co. v. 
C.S., .supra, at 373-74 (quoted in our main brief, at pp. 
19-20): 

“As originally conceived. Part 11 [of the Federal 
Power Act] would have included a ‘common carrier’ 
provision making it ‘the duty of every public utility to 
. . . transmit energy for any person upon reasonable 
request . . . ’ In addition, it would have empowered 
the Federal Power Commission to order wheeling if 
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it found such action to lx* ‘necessary or desirable in the 
public interest.’ II.H. .’>42:5. 7th Cong., 1st Sess.; S. 172.), 
74th Cong., 1st Sess. These provisions were eliminated 
to preserve ‘the voluntary action of tin- utilities.’ S. 
Rep. No. 0:21, 74th Cong., 1st Sess. 1!).” 

6. \iaf!<irn Mohawk lias \ol Refused 
lo W heel Rower for Uassena 

As stated in our main brief (p. 20), Niagara Mohawk has 
not and could not have “refused” to wheel power for Mas- 
sena. 

Accordingly, Massena is incorrect when it states at page 2 
of its brief: 

"It likewise cannot be contended that Petitioner Ni- 
agra Mohawk is proceeding in good faith in its dealings 
with Massena nor that Niagara Mohawk has evidenced 
anything other than an attitude of corporate arrogance 
and disdain toward Massena’s continued attempts to 
negotiate a transmission agreement." 

The fact is simply that no basis exists on which Niagara 
Mohawk could either “refuse” or "agree” at this time to 
wheel power for Massena. Any attempt to do so would be 
purely hypothetical. 

Accordingly, as to the two questions posed by Massena 
at page 24 of its brief, we respond that Niagara Mohawk 
can neither "refuse” nor "agree” as requested in the first 
question, and we respond that the second question is not 
relevant to the present matter and that Niagara Mohawk 
will take such positions in other proceedings as may be 
appropriate therein. 
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Conclusion 

For the reasons stated above and in our main brief, the 
subject orders should be reversed. 

Respectfully submitted, 

La u man Martin 

3(H) Erie lioulevard West 
Syracuse, New York 111202 

ShKA (ion.il 1'UMENKO KllAMKR CaSEY 

330 Madison Avenue 
New York, New York 10017 
(212) 001-3200 

Attorney .•>• for Petitioner 
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APPENDIX A 

EXITED STATES OF AMERICA 
Fkukiul Powkr Commission 
Niagara Mohawk Powkr Coki 'oration 
Docket Nos. K-!KJ7D <1 K-‘»550 

Answer of Commission SlulT to Musseua's 
Motion for Deferrel of Proceedings 


Motion of Commission Staff to 
I)i siniss Proceedings W ilJionl Prejudice 

On February 4, 1070. the Town of Mussena, New York 
filed in Docket No. E-!)o.'>0 un application for physical inter¬ 
connection under Section 202(b) of the Federal Power Act 
together with i request that the proceedings in Docket 
No. F-‘Jd7!J l>e deferred pending the outcome of Docket No. 
E-9550. Similarly, on February 27, 11*70. Mussena tiled a 
motion for deferral of the proceedings in Docket No. E-9.'f79 
or in the alternative, lor an extension of procedural dates. 
Pursuant to Section 1.12 of the Commission's Rules of Prac¬ 
tice and Procedure, Commission Stall' hereby answers that 
it opposes the motion to defer. Moreover. Commission Staff 
requests that tin* Commission dismiss the proceedings in 
Docket No. E-9379 without prejudice to Massena's right to 
renew its complaint to the extent that the outcome of Docket 
No. E-!)f>f>0 dictates. In support therefore Staff shows as 
follows: 


T 
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I. On April 14, l!»7f», Niagnru Mnliuwk Power Corpora¬ 
tion lilrd in Docket No. K-IKI7U a rati* schedule providing 
for tin* transmission or wheeling of ri«* power from 
Rochester (las and Klcctric Corporation to Consolidated 
F.dison Cotr:*mny of Now York, Inc. Tin- Town of Mussenn. 
Now \ ork, whose residents presently receive oloolrio ser\ iee 
from Niagara at rotail, lilod a protost and potition to inter- 
voiio and motion to reject eluiming that Niagara's rato tiling 
is part o! an intorstato program to unlaw I ally monopoli/.o 
tlio olootrio utility industry and disoriminato against tho 
ostahlislunont by Massonaof a munioi|ial utility system. |’,y 
ordor issuod duly 2d, l!)7.'», in Dookot No. K !K!7!» tin* Com 
mission institntod an investigation of tho maltor pursuant 
to Soot ion Jtki ot tho federal Power Aot. Tho hearing, 
initially sot for Itooomhor 1(1, I!»7C, has lieen extended on 
several oooasions and is presently sehodulod for May 
I!»7(i. 

-• On Doeoinher -, I!>7a, Niagara filed a petition for re¬ 
view of the Commission's order issued September 2.">, I!»7.T. 
denying Niagara’s motion to dismiss tho investigation and 
order denying rehearing issued November Id, l!)7,*». A’/m/ 
•iru Mohinik /‘oner ('orpinaliou v. No. 7a 4d(id (I’d 

Cir.). On Mar«'h J, I!t7li. petitioner, Niagara, tiled its brief 
on the merits eontestiug the Commission s jurisdietion to 
order the investigation as well ns its jurisdietion to ulti 
mutely provide any meaningful relief to Mussena. 

d. The ant leomjM'titive allegations raised by Masson a in 
Hoekt * No. i:-!K57i>, although sparked by the transmission 
agreement tiled therein, are not necessarily confined to that 
transaelion As a matter of fuel, that agreement terminated 
hy its own terms on October dl, l!»7d. The priN-eedings in 







Docket No. E-9379 are therefore more in the nature of a 
general complaint proceeding under Section litXI of the Act. 
Moreover, Massena has the harden of going forward with 
the evidence in this proceeding. More specifically, Massena 
must “specify tin* facts relied upon, anticompetitive prac¬ 
tices challenged, and the requested relief which is within 
this CommissionV authority to direct.” See Order denying 
rehearing issued November lit, 1975, in Docket No. F-9379, 
a tin ft, Indiana <( Mich iff nit Electric Co., 49 FPC 1232 
(1973). f 

4. In it.' February l!7 motion, Massena states that it it 
prevails in Docket No. F-hfiuO, it would then move to dismiss 
the investigation in Docket No. F-9379. Accordingly, Mas¬ 
sena has requested to defer proceedings in Docket No. F- 
9379 pending resolution of the Section 20- proceeding in 
Docket No. IvO.a.aO so as to avoid what may prove to he 
an unnecessary expenditure of efforts. 

5. Recognizing the tactical advantage of Massena’s pro¬ 
ceeding initially under Section 202, Staff agrees that to 
concurrently pursue the investigation in Docket No. F-9379 
would he an inefficient use of the administrative process. 
Massena should he permitted to pursue what it believes to 
he the more etlicacious alternative, especially as here where 
it has the burden of going forward with the evidence in a 
proceeding which may become moot. On the other hand, to 
defer indefinitely a proceeding involving allegations of anti- 
competitiveness and discrimination may unduly prejudice 
Niagara’s interest in defending its "name” in a timely 
fashion. 

(i. Massena would not he unduly prejudiced by dismissal 
of the proceedings in Docket No. F-9379. If upon the con- 




*)•) 

elusion «f Docket No. M-!lafil) Mussena deemed it necessary 
to renew its allegations of anti-competitiveness ami discrim 
ination, Massena eonlil tlien tile a complaint pursuant to 
Section llttti of the Federal I’ower Act. 

W in in.Kour., Co. •nission Staff respectfully reipiests that 
the proceedings in Docket No. lv!K!7!l lie dismissed without 
prejudice to Massena's right to renew its complaint to the 
extent that the outcome of Docket No. K ttofiU dictates. 

despectl llll_\ submitted, 

/s/ .Iami s T. Mi Man i s 
.lames T. McManus 
Commission Staff Counsel 

Washington, 1). C. 

March 11, 11)7(I 

(irrlilicalr of Service 

I hereby certify that I have this day served the foregoing 
document upon each person designated on the ollieial scr\ ice 
list compiled by the Secretary in this proceeding in accord 
mice with the rei|iiirenients of $1.17 of the Itules of Practice 
and l’rocedure. 

Dated at Washington, D. ('., this lltli day of March, I!>7<». 

/s/ Jamks T. Mi Mam s 
dames T. McManus 
Commission Staff Counsel 




United States Court of Appeals 
£or^he Second Circuit 


Niagara Mohawk Power Commission, 

Petitioner, 

- V.- 

Federal power Commission, 

Respondent, 

Town of Massena, New York, 

Intervenor 


Affidavit 

of 

Service by Mail 


_ / 


State ok New York 
County ok 

Thomas C. Reycraft 

deposes and says: 


l ss. : 

s 


, being duly sworn. 


l6th 


and 


I am over the age of twenty-one years and reside at 

668 Ely Avenue * in ,M ‘ 

County ilofauffh of Westchester , $ Xew ^ork. On the 

day of April . 19 f6 * at 1 P. tt¥° ( ' k 
i served p copies of the 

Reply Brief of Petitioner Niagara Mohawk Power Corp. 
in the. above-entitled action on: each of the following parties 

Drexel D. Journey, Esq. 

Allan Abbott Tuttle, Esq. 

Allan M. Garten, Esq. 

Federal Power Commission 
Washington, D. C. 20426 

Duncan Brown Weinberg & Palmer, Esqs. 

1700 Pennsylvania Avenue, N. W. 

Washington, D. C. 20006 

the attorney for the 

in the said action, by depositing said copies, securely 
wrapped, properly addressed, and postage tully prepaid, 
in a post office box regularly maintained by the l\ K. 

Government in the post office at ! ,n Church Street, in the 
Borough of Manhattan, City of New ^ork. \ v 

. 

Sworn to before me this 
fk'L day of O-^ l <- 1 , 19 7 (' 

■ JJl ( c ' j//^ 1 /i J 

MICHAEL J HOOPS 
Notary Public of New York 

No. i030 io 

0nalit.«!d In Nassau County 
Commission Upiro* Mai -.h m, ->n 













